1 caaiig : 3apaBCTBYNTE MpeAceaaTeNb U WICHBI TOCYIapCTBEHHON AK3aMEHAIMOHHOM
KOMHUCCHH. S crymeHT 1opuauueckoro Qakynprera JladbHEBOCTOYHOrO (Quiauana

Bcepoccuiickoii Akagemun Bremneli Toprosiy, [Ipsxun Cepreit AHapeeBuu.

Tema BbInycKHOIi padoThl Borpockl TeOpHH 1 MPAKTUKU KBATH(DUKALUN HAPYIICHUS

HCITPUKOCHOBCHHOCTHU KUJIUIIA

2 ciaaiil | AKTYaJbHOCTb BBIOPAaHHOW TEMBI MCCIIECIOBAHUs OOYCIIOBJIEHA TEM, UYTO
KOHCTUTYIIMOHHOE MPABO YEJIOBEKAa HAa HEMPUKOCHOBEHHOCTH KUJIMINA SIBISIETCS JIEMEHTOM
MpaBOBOTO cTaryca JMYHOCTU. B coorBerctBUM co cT. 25 Kouctutyuuu Poccuiickoit
®denepanny, HUIKTO HE UMEET ITpaBa MPOHUKATh B )KWIINIIE MPOTUB BOJIU MMPOKUBAIOLIETO B HEM
JMIa, MHAYe KaK B CIIydasiX, IpeIyCMOTPEHHBIX (hefepaibHbIMU 3aKOHAMU WJIM Ha OCHOBAaHUU

pelieHus cya.

3 caaiix : IloHATHEe «OKMJIMINA» JaHO B NMpUMEYaHUM K cratbe 139 VYromoBHOro
KOJIEKCa U TIOHUMAIOTCS KaK WHIANBUAYAIbHBIN KUJIOW JIOM C BXOASIIUMU B HETO KUIIBIMU U
HEKWIBIMA TTOMCIICHUSMH, JKWJIOE IOMEIICHHEe HE3aBUCUMO OT (DOpMBI COOCTBEHHOCTH,
BXO/ISIICE B KIIALTHBINA (DOH]T ¥ IIPUTOTHOE IS IOCTOSIHHOTO WJTH BPEMEHHOTO TTPOKUBAHUS,
a paBHO HHOE TIOMCIICHHWE WM CTPOSHHE, HE BXOJANIME B JKWIMIIHBIA (OHA, HO

NpCaAHa3Ha4YCHHbIC OJIs1 BPCMCHHOI'O IIPOKHNBAHUWA.

B Ilocranosnenus Ilnenyma BepxoBHoro Cyna ot 25.12.2018 Ne 46 «O HEKOTOpBIX
BOIpOCax CyaeOHOM MPAaKTUKHU 10 JIe]aM O IPECTYIUIEHUSX IPOTUB KOHCTUTYLIMOHHBIX IPaB U
cBOOOJI YeJIOBEKa M Tpa)KJIaHWHA» Pa3bsICHEHO, YTO MOJ BXOISAIIMMH B WHAWBUAYaIbHBIM
KWIBIM JOMOM, JKHWJIBIMW W HCXKWJIBIMH MNOMCHICHUAMH CJICAYCT INOHHMATb, HaIpUMEp,
BEpaH/y, 4YepAaK, BCTPOCHHBIM rapax; K JKAJIOMY IOMEHICHUIO HE3aBUCHUMO OT (HOPMHBI
COOCTBEHHOCTH, BXOJSILIEMY B KWIUIIHBIA (DOHA W HPUTOJHOMY JUI MOCTOSHHOTO WIH
BPEMEHHOI'O TPOXKUBAHUS CIEAYyeT OTHOCUTHh KBapTUPY, KOMHATY, >KHJIO€ IOMEIIEHUE B
06IH€)KI/ITI/II/I U T.II.; B MHOC IOMCIICHUC UJIK CTPOCHHUEC, HC BXOAAIICC B )I(HHI/IIIIHBIﬁ (bOHI[, HO
MNpE€aAHa3sHAYCHHOC I BpEMCHHOT'O ITPOKUBAHUSA — allapTaMCHTEI, CaI[OBBII\/’I JOM H T.II.

Tax xe BepxoBublii Cyj yka3blBaeT, 4TO HE MOXET OBbITh KBAJU(HUIMPOBAHO IO
yKa3aHHOHM CTaThe HE3aKOHHOE NMPOHUKHOBEHHE, B CTPOCHHUS, CTPYKTYPHO 000COOJIEHHbIE OT
WH/IMBUYAJILHOTO XKHJIOTO JoMa (capaii, 0aHro, rapak U T.I1.), €CIIM OHHM HEe OBUTH CIICITHATEHO
IPUCTIOCOOJICHBI, 000PYI0BaHbI U NPOKUBAHUS; B IOMEIICHHUS, NTPEIHA3HAYEHHBIE TOJIBKO
AJId BpEMCHHOI'O HAXO0XK/ICHUS, @ HC IIPOXKUBAHUA B HUX (Kyne noes3aa, KaroTy CyJHa 1 T.H.)

Taxkum o0pa3zomM, XKHUIHUILE - 3TO JT000€ MOMEIIEHHEe WM CTPOEHHE, MPUTOIHOE IS

MMOCTOAHHOI'O WJIM BPEMCHHOT'O IMPOXHUBAHUS: HHJIHBH)IyaHBHBIﬁ JKUIIOHN JO0M C BXOJAIIIMMU B
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HEro TMOMELICHUSMHU, >KUJIO€ IIOMEIIEHUE JKWIMIIHOrO (¢oHga (KBapTHpa, KOMHATa,
OOLIE)KUTHE) U MHBIE NIPEIHAa3HAUEHHBIE JIS IPOKUBAHUSA OOBEKTHI (alapTaMeHThI, Cal0BbIH
JIOM H T.IL.); B TO € BpPEMsi CTPYKTYpHO 00OCOOJIECHHBIE XO3SHCTBEHHBIE IOCTPOUKH, HE
IpUCIOCOOICHHBIE IS TPOXKUBAHUS M IOMEIIEHUS TOJIBKO JUIsl BpEMEHHOI'O HaX 0K IEHUS 10T

3amuTy cT. 139 He moanaaaror.

4 caaiig : CocTaB nmpecTynjeHus sBisieTcs GopmanbHbIM. [Ipectymienue cuutaercs
OKOHYEHHBIM C MOMEHTa caMoro (akTta TPOHWKHOBEHHS B >KHUJIMILE, HE3aBUCHUMO OT

HAaCTYIUICHHA KaKux-1100 HOCHGHCTBHﬁ.

Cy0bekT npecTymieHui, nperycMOTpeHHbIX dactaMu 1 u 2 crateu 139 VK PO,
oOmuid. MM sBisieTcss BMEHsAEMOE JIMLO, AOCTHIIIEE MIECTHAIATUIETHEr0 Bo3pacra. A
CYOBEKT MpecTyIIEHHs], IPEAyCMOTPEHHOIO YacThio 3 3TOW CTaThM, CHELHAIbHBINA — JIUIO,
UCIOJIB3YIOLIEE JIsl IPOHUKHOBEHMSI B JKUIIMILE CBOE CIIYKEOHOE MOJI0KEHUE

Cy0bekTHMBHAasi CTOPOHA IpeArojaraeT BHHY B BHJE YMbICIA. YMbICEN JIMLA,
COBEPILUBIIETO JAHHOE JeSHUE, MOXKET OBITh TOJNBKO MPSMBIM. BakHO, YTOOBI BHHOBHBIN
0CO3HaBaJl, YTO OH HE3aKOHHO IMPOHMKAET B >KWIMILIE BOIPEKH BOJIE MPOKUBAIOIIUX B HEM,
UCTIONB3Ysl IPU 3TOM CBOE CIIY)KEOHOE IOJIOKEHUE, KOTOPOE B JJAHHOM Cllyyae HE JaeT eMy
TaKOro Ipasa.

HemnocpencTBeHHblii 00beKT TIPECTYIUICHHSI — OOLIECTBEHHBIC OTHOIICHWUS,
o0ecreynBaroIe KOHCTUTYLIMOHHOE IPaBO Ha HETPUKOCHOBEHHOCTh JKMIJIMLIA.

O0beKkTHBHAsI CTOPOHA BBIpAKaeTcs B JACHCTBUM — HE3aKOHHOM INPOHUKHOBEHUU
B JKHJIHIIE, COBEPIIEHHOM IPOTHB MJIM TOMUMO BOJIM TIPOKMBAIOIIETO B HEM JIMIIA

He3akoHHBIM cuUWTaeTCss TPOHUKHOBEHHWE B JKWINIIE BONPEKH JEHCTBYIONIIEMY
3aKOHOJIATENILCTBY, TO €CTh TAWHOE MJIM OTKPBITOE BTOP)KEHUE B KHUIIUILIE.

OTcrozia cneqyeT, 4To cocTaB (pOPMaIbHBIN U MPENoiaraeT yMBIIIJICHHOTO AEHCTBUS
— MPOHUKHOBEHHS IPOTHUB BOJIU TPOKUBAIOMIETO.

5 cmaiin : Crareeii 139 YK mpemycmoTpeHbl 1Ba KBaTU(GUIMPYIOMUX MPHU3HAKA
JTAHHOTO MPECTYIJICHUS:

— C IPUMEHEHHEM HACUJIMS U Yyrpo3bl IPUMEHEHUs Hacuius (4. 2);

— C UCTIOJIb30BaHUE CITYKEOHOTO TOJIOKEeHUS (4. 3).

ITon Hacunmem mnoHUMaeTcss (U3MYECKOE BO3JEHCTBUE HAa  IOTEPIEBIIETO,
BBbIpa3UBIIIEECs B NIOJABICHUH U YCTPAHEHUH €TI0 COTPOTUBIICHUS, HAHECEHUH yJapoB, 0O0EB,
YMBIIIJIEHHOM MTPUYUHEHUH JIETKOTO BpeZia 310pOBbIO.

[lpryrHEHNE TSHKKOTO WM CPEIHEH TSDKECTH Bpela 3M0POBBIO MOTEPIEBIIETO TPH

IMPOHUKHOBCHUU B KHNJIOC ITOMCUICHUEC KBaJ'II/I(l)I/IIII/IpyeTCH MO0 COBOKYITHOCTH HpeCTyHJ'IeHI/II\/’I C



MPECTYIJICHUSAMH TIPOTUB 370poBbs (cT. ¢T. 111 mm 112 YK P®). Yrposa youiictBoM win
IPUUMHEHUEM TSKKOTO Bpena 3710poBbio (cT. 119 YK P®) oxBaTeiBaeTcss paccMaTpuBaeMbIM

COCTaBOM MPECTYIUICHUS U JOTIOJHUTEIHHON KBATN(UKALIUN HE TpeOyeT.

6 caaiin : HapynieHne HENMPUKOCHOBEHHOCTH JKWJIMIIA XOTS W TPOTHB BOJHU
MPO’KHUBAIONIETO B HEM JIUIIA, HO OCHOBaHHOE Ha 3akoHe «O MOJHMIUNY», HOPMax YTOJIOBHO-
npoueccyanbHoM — Kozuekce, DenmepanbHoM  3akoHe  «O0  omepaTHBHO-PO3BICKHOW

JIeATEIbHOCTHY, HE 00pa3yeT pacCMaTpHBaeMOr0 COCTaBa MPECTYILICHHS.

Tak, He 00pa3yeT HapyIICHUS HCIIOIb30BAHKE MTPaBa OECIPENATCTBEHHOTO BXOXKICHUS
H OCMOTP IIpU MPECICIOBAHUHN JIUL, TIOAO3PCBACMBIX B COBCPIICHNUN HpGCTYHJIeHI/If/'I, JII/I6O npu
HAJIMYUU JOCTAaTOYHBIX OCHOBAaHUM IIOJlaraTth, 4TO TaM COBEPIICHO WM COBEPIIACTCS
MpeCTyIUIeHUE, POU30IIET HECYACTHBIN clTy4ail.

He aBasgercs HapymCcHUEM HCIIPHUKOCHOBCHHOCTU XWJIMIIA ITPOBCACHUC OIICPATUBHO-
PO3BICKHBIX MEPOTPUSITHI, CONMPSHKEHHOE C BXOXKICHUEM B HETO C COTJIACHUS XOTSI ObI OJTHOTO
N3 MMPOKUBAIOIINX B HEM JIMI] 100 B UX OTCYTCTBHEC, HO C pa3pClICHUA U B IPUCYTCTBUU
aIMUHHUCTPAIIMM TOCTUHUIIBI, CAaHATOPHS, AOMa OTAbIXa, MAHCHOHATA, TYPUCTCKOM O0asbl,
JIPYroro MoJo0HOTO YYpPEeXACHUS, €CIIM TaKue MEPOINPUSTUS HE CBA3aHBI C OTBICKAHHEM,
OCMOTpPOM Bemeﬁ, HMYyHIECTBA, MPUHAAJICKAIICTO JIMIaM, IMMOCTOAHHO HJIM BPEMCHHO B HHUX
MMPpOXHUBAIOIINX, W IpHU YCIOBUHU, CCIM BXOXICHUC B IOMCHICHHUC B HX OTCYTCTBUC
MpeCTaBUTEeNIed aJMUHUCTPALMKA MPEIyCMOTPEHO MpaBujaMu MpeObiBaHUs (MPOKUBAHUS,
BHYTPEHHETO pacrlopsika) WIH YCIOBHSIMH JoroBopa (yOopka TMOMEIIeHHs, PEMOHT
CaHTEXHUYECKOTO 000PYI0BaHUSA U IP.).

W3 u3noxeHHoro cienyer, 4To eCTh cllydyau, yKa3aHHbIE B 3aKOHE, KOT'/1a BTOP)KEHUE B
qyK0€ KHUIUIIE He 00pa3yeT MPEeCTYIUICHUS U HEe MOXKET CUUTATHCS MPOTHBOIIPABHBIM.

7 caaiin : V3 ananusa MatepuaioB cyaeOHOM MPaKTUKU, MOKHO CJIENIaTh BBIBOJ O TOM,
YTO CTENEHb OOLIECTBEHHOW OMAaCHOCTU HApYUIEHUH HENMPUKOCHOBEHHOCTH JKHJIMIIA MOXKET
BApbUPOBATHECA OT MAJIO3HAYUTCIBHOIO JO0 YPOBHA, XapaKTCPHOro g  TSXKKOI'O
MPECTYIICHUS.

s 6onee 3¢ddexTrBHON OOpPHOBI ¢ HAPYIICHUSMH HENPUKOCHOBEHHOCTH JKUJIUINA,
COTMPSDKEHHBIMU C JIPYTUMH TPECTYIIICHUSMH, HUCCIEAOBATEIM CYUTAIOT, YTO IIeJIecCO00pa3HO
ponoHuTh cT. 139 YK P® 0c0060 KBamupuUIUPYIOIIMM TPU3HAKOM — «HE3aKOHHOE
MPOHUKHOBEHUE B KUJIMILE MPOTUB BOJIM MPOKUBAIOIIETO B HEM JIMIIA C LIEJbIO COBEPIICHUS
npectymieHus». [lpu 3TOM Haka3zaHMe 3a JaHHOE [JESHHE IO CBOEW CTPOTOCTH JOJIKHO

COOTBETCTBOBATh KATCTOPHUU TSAXKKOI'O IPECTYIIIICHHA.



Ho sT0 BoOmpoc ocTaercst AMCKYCCHOHHBIM, TaK Kak MCCIIEOBaTEeNId 3aMEYaloT, UTO
BKJIIOUEHUE JJAHHOTO MPU3HAKA B COCTaB MPECTYIIEHUS, IPUBEAET K KOHKYPEHILIUU C YTOJIOBHO-
IPaBOBBIMH HOpMaMU 00 OTBETCTBEHHOCTH 3a Kpaxy, rpabex M pa300ii ¢ MPOHUKHOBEHHUEM B
KHUIIUILE, KOTOPas MPEeo0IeBaAETCs, Cleaysl JOKTPUHAIbHOMY IIPABUITY O KOHKYPEHIIMH YacTu U
LEJIOTO.

[Ipy naHHOM BHJE KOHKYPEHLMH NPUOPUTETHOW SIBIIETCS HOpMa, KOTopas Ooiee
opOOHO OXBATHIBAET BCE COJIETHHOE. B 3TOM citydae mpaBoBble HOPMBI 00 OTBETCTBEHHOCTH 32
Kpaxy, rpaOex u pa30oii Oosiee IMOJHO OXBaThIBAIOT COACSIHHOE JIMIIOM, a HE3aKOHHOE
IPOHUKHOBEHHE B JKMUJMILE SBISETCS JHIIb CIOCOOOM COBEPIIEHUS YKa3aHHBIX [ESHUM,
XapaKTEPU3YIOIIUM TOJIBKO YaCTh OObEKTUBHON CTOPOHBI MPECTYILICHHS.

Ecnn ymbIcen Ha coBEpIIEHHE XUIIEHHS YYKOTO HMMYIIECTBA BO3HMK Y JIMIA IOCIIE
HE3aKOHHOTO TNPOHMKHOBEHMS B JKMJMILE, TO Takue JAEHCTBHS OO0pa3ylOT COBOKYIHOCTb
pecTyIuieHuH, npexycMoTpeHHbIx cT. 139 YK PO u cratesimu OcoOeHHON 4acTH yroJoBHOTO
KOJiIekca 00 OTBETCTBEHHOCTH 3a Kpaxy, Irpabex Wiu pa30oil, B 3aBUCHMMOCTH OT croco0a
3aBJIaJICHUS Yy’KUM UMYILECTBOM.

Tak, MOXHO cienaTh BbIBOJ, YTO CTENEHb ONMACHOCTH HapyLIEHUH HEPUKOCHOBEHHOCTH
KHUIKIIA HeoHOpoHa. [IoaToMy B HayyHOM COOOIIECTBE CYIIECTBYET BOIIPOC O A0OABICHUU
JIOTIOTHATETFHOW KBaTU(PUKAIIMK B COCTaB, KOTOpas OYAeT cojlepkaTh 0oyiee CEephe3HYIO
CaHKLIHUIO.

8 caaiig : B 3akiroueHre MOXKHO CKa3aTh, YTO HEMPUKOCHOBEHHOCTD JKUJIMIIA SBIISIETCS
BOXHBIMM KOHCTUTYIMOHHBIM MpaBoM rpaxaaH. CocTaB mpecTyluieHHs (QopMasbHbIH,
IpeIoJIararoliui yMBIIIJIEHHOE IeHCTBUE — MPOHUKHOBEHHE IPOTUB BOJIH MPOKUBAIOLIETO.
CyObekToM MOKET OBITh BMEHSEMOE JIMLIO C 16 JeT WiIM CHeuualbHbId CyObEeKT,

UCIIOJIB3YIOLINI CBOE CTY)K€OHOE MOJI0KEHHUE.

AHaIM3 TEOPHH U CYACOHOM MPAKTUKU TTOKA3bIBACT, YTO XOTS MPECTYILICHUE 110 CTAThe
139 YK P® knaccudunupyercs Kak aesaue HeboapIoi odmecTBeHHon onacHocTu. Ho B psae
CIIy4aeB, HAalpUMeEP MPH MPOHUKHOBEHHUU C IENbI0 COBEPIICHUS JIPYTHX MPECTYIIEHUH WU
IpU UCHOJIb30BAHUU CIYKEOHOTO TMOJOXEHHS - CTENeHb OOIIECTBEHHON OMacHOCTH
CYIIIECTBEHHO BO3PACTAET, 4TO TPeOyeT Oosiee cTporoi KBanuduKaIui U HakazaHus. MHeHus
uccieoBareNied 1Mo Teme J00aBleHUs JIONMOJHHUTEIBHONW MMOJA00HON KBamuUKaIII
pacxXoAsITCs, YTO TOBOPUT O AUCKYCCHOHHOCTH JJAHHOTO BOIIPOCA U MHTEpEca ISl JATbHEUIIIETo

HCCICA0BaHUs.
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